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Statement of the Case

I'he Arbitration hearing was held January 19. 2007 in Kansas City. Missouri in accordance with
the provisions of Article 1.13 of the Agreement between the parties dated August 25. 2003.

The Union filed a grievance on December 2. 2003 asserting that the Kansas City Arca
Transportation Authority had violated the procedures outiined Agreement when it contracted out
work 1o an outside contractor and failed to follow the terms of the Agrcement rclated to that
process. The Union and management attempted to resolve the grievance and failing to resolve
the gricvance, the Union requested arbitration. The partics agreed that the matter is properls
before the Arbitration Board for final and binding determination.

Both parties appeared and we were represented by counsel. had opportunity to testify. to
examine and cross-examine witnesses. and (o present relevant evidence in support ot their
respective positions.

At the conclusion of the hearing. the parties indicated their desire to file post hearing briefs. The

undersigned subsequently received the briefs and they were duly considered in reaching a
decision in the matter.

Background
The Kansas City Transportation Authority is a large bi-state authority proyiding mass transit
services to the Kansas City metropolitan area. The Authority is funded by federal. state and city

tax revenues. as well as by bus fares. The KCATA is staffed by approximately 630 employees.

Amalgamated Transit Union, Local 1287 is the exclusive bargaining agent for most of the hourly
employees working for the Authority.

Issue

I'he Union’s stalement of the issue is:

* Did the Authority violate the Agreement when it subcontracted out certain maintenance
work in November and December 2005, under the facts and circumstances of the case?
It so. what shall be the appropriate remedy be?” (Fmphasis added)

I'he Authority’s statement ot the issues is:

“ Did the Authority violate the Agreement when it subcontracted out certain work in
November and early December 2003, related to a scheduled special event: and if so. what
shall the appropriate remedy be?" (Emphasis added)
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[he independent Arbitrator has restated the issuc to be:

“ Did the Authority violate the terms of the Agreement in November and December 2005
by subcontracting out certain work. If so. what is the appropriate remedy "

Pertinent Contract Provisions:

Article 1
General Provisions

Section 1.1.  Purposes of Agreement

The purposes of this Agreement arc: to assure adequate and dependahle local transit to
the public without interruption or impairment by labor disputes or controversies. it being
recognized by the partics hereto as a fundamental principle of public utility operation that the
public interest is paramount and is not to be adversely affected by any dispute or controversy
which may arise hereunder between the parties hereto: to provide procedures for the adjustment
of all gricvances and disputes arising hercunder, including final resort to arbitration if necessary.
to recognize the Union as the duly certified bargaining ageney for the classifications of
employees in the collective bargaining unit and to provide for its sceurity: to prescribe the wage
rates. hours of work. working conditions and other conditions of emplovment for said
classilications of cmployees: and to sct forth various other provisions relative to the rights.
privileges. duties and obligations of the contracting partics hercto and of those affected herehy:
all upon the terms and conditions hereinaficr stated.

It is recognized by the contracting parties that the welfare of the employvees depends upon
the welfare of the authority which in turn is dependent upon the good will and patronage of the
public in the communities served: and . since these mutual advantages can only be gained by
serving the highest type ol service. the Union agrees to exert every reasonable etfort to raise the
standard of ability and efficiency of the emplovees in order that they may become increasingly
proficient in their duties and make the service morc desirahle and attractive to the public: and the
Authority agrees to cooperate in these cfforts.

Section 1.3 Nondiscrimination
(a) I'here shall be no discrimination by either party because of membership in any
labor organization and neither party shall exert any pressure on or discriminate
against any employce with regard to such membership.  There shall be no
discrimination against any employees acting as a [ nion representative.
(b) The Authority and the Union agree to abide by all applicable State and Federal

laws reearding nondiscrimination.  Neither party will discriminate against an
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employee on account of racc. color. religion. creed. sex. sexual orientation. age.
disability. citizenship. national origin or ancestry.

Section 1.4 Past Practices.

A past practice is an agreement either oral or written. to handle a panicular factual
situation in a given manner. In order for such past practice to exist. it must be (1) unequivocal:
{2) clearly enunciated and acted upon; (3) readily ascertained over a reasonable period.

All past practice agreements between the parties that have not been reduced to writing
and signed by the parties shall be considered void as of July 1. 1979

No past practice may be established after the execution of this contract unless reduced to
writing at the time of the establishment of the practice

Section 15. Employees to Whom Applicable.

This Agrecment shall apply to all present and futurc cmployees of the Authority who are
within the job classifications set forth in 8.1. 8.3 and 8.4 of this Agrecment and to no other
employees.

The term “temporary employvees”. as used hercin. shall mean those who are hired for a
maximum of ninety (90) days. whereupon they must either become permanent employees or be
released: and it is understood that when such temporary employees are hired 1t will be for a
definite job or program in mind and that they will be assigned in good faith thereto and will be
used on that program exclusively while weather or operating conditions permit and will be only
assigned to other work when weather interferes with said definite job or program or when such
action 1s required in good faith for proper operations. Such temporary emplovees shall not be so
used as to_deprive permanent emplovees of normal work or to result in lavoffs or permanent
employees. ( Emphasis added)

The Union shall be notified when a temporary employee is hired. Such notification shall
include the specific job that will be assigned and the date of hire.

Section 1.12. Managcment - Discipline.

(a) The Union recognizes that the management of the business. including the right 1o
direct the working forces. to preseribe. effectuate and change service and work schedules
consistent with and not contrary to any specific provisions contained in this Agrcement. to plan
and control corporate opcrations. to introduce new and improved tacilities or operating methods.
Lo relieve employees from duty because of lack of available work or other legitimate reasons. to
transter them. to determine the minimum qualifications of experience. health and physical and
mental {itness for any job covered hereby and to appraise the qualifications of any individual
thereol. is vested exclusively in the Authority: subject. however. to the seniority rules and
grievance procedure hereinatter set forth as concerns any employee to whom this Agreement is
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applicable and who may be relieved from duty or transferred or whose qualifications may be
questioned.

Section 1.13. Grievances

Any employee to whom this Agreement is applicable and who claims to be aggrieved by
such action of the Authority or its officials. whether occasioned by discharge. suspension or
other discipline or whether because of alleged unjust treatment or failure ta apply to him any of
the benefits of this Agreement 10 which he believes himself entitled. may proceed in accordance
with the following grievance procedure ( except that when an employee has been discharged.
suspended or otherwise disciplined after an investigation under the final paragraph of the
proceeding Section hereof. may go directly to his Superintendent. Lead Foreman. Manager or
Director when none of the others exist as in Section 1.12(f) provided). Saturdays. Sundays and
holidays will not be considered in computing time in the following step..

4. If the Director's decision is not satisfactory. then the disputc may be referred to
arbitration by the Union by delivering a notice of intent to arbitrate to the Deputy
General Manager within five(5) days of the Union’s receipt of his decision.
Arbitration shall be invoked only by the Union and. if it is not. the dispute shall
be resolved according to the last answer in the grievance procedure. The Union
may intervene and participate in the handling of a grievance or dispute at any
level of the grievance proccdurc and no scttlement may be reached between the
Authority and an employee at Step 2 or above without the Union’s knowledge and
approval. The Union and Authority may mutually agree ta settle. compromise.
dismiss or resolve any dispute. disagreement. claim. controversy or problem at
any time or at any grievance step before the Arbitration Board issues its tinal and
binding decision. The matter may be submitted to rcgular or expedited
arbitration. Expedited arbitration must be by mutual consent.

4(b) Regular Arbitration. Each party shall. within five {5) days of the Union’s notice
of. intent to arbitrate. appoint a member of said Arbitration Board and deliver
written notice thereof to the other party or otherwise torfeit its case. The two (2)
members thus appointed shall forthwith proceed to select an additional member of
the Board ( who shall be an impartial and disinterested person): but should the
two (2) members first selected fail to agree upon the other member within (10)
days after being appointed. they shall request the American Arbitration
Association o furnish a list of seven (7) members of the National Academy of
Arbitration or a list of seven (7) arbitrators from the Federal Mediation and
Conciliation Services. at the discretion of the party initiating arbitration. from
which the third member shall be selected. Within five (5) days after receipt of the
list. the two (2) members shall determine by lot the order of elimination. and
thereafter each shall in that order alternately climinate one name uniil one naine
remains. The remaining person on the list shall be the third member of the
Arbitration Board. Any vacancy in the Arbitration Board shall be filled in like
manner as the predecessor member is selected.  Multiple grievances mayv be
submitted to the same arbitrator only if they atrise out of the same factual
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situation. involved the same contract clause or work rule. or with the consent of
the parties.

The Arbitration Board as thus constituted shall promptly proceed to hear the case
and render a decision thercon and the decision of the majority thereof shall be
final: provided. that the party appealing to the Arbitration Board shall bring the
case on for hearing within nincty (90) days afier the third member has been
appointed. unless extended by mutual agreement, else the appeal shall be deemed
abandoned and the case closed. The Arbitration Board shall make every
reasonable effort to render its decision within thirty (30) days from the date of the
completion of the bearing in the proceedings. or within such longer period as the
parties to the proceedings may mutually agree upon in writing. All decisions of
the Arbitration Board shall be in writing in triplicate. signed by al least a majority
thereof, and the originals thereof shall be filed with the Authority. the employce
and the Union.

n

All costs fer the hearing and services of the arbitrator shall be borme by the parties
jointly. Each party will bear the expensc of its representatives and for the
presentation ol its own case.

Section 1.16. Layoffs of Employees.

(a) When it becomes necessary to layolt emplovees because of insufficient work.
such lavoffs shall be made in the inverse order of seniority held by such
employees in their respective Seniority Units. When it becomes necessary to put
additional employees to work. the emplovees so laid off will be returned to
service in their respective Seniority Units in the inverse order in which laid off.

Section 1.29. Supervisors Working With Tools and on Union Jobs.

All supervisory personnel will use such tools as they deem necessary. only when
demonstrating a method to an employcc. in an emergency. and in inspection, rescarch or
experimental work which would not be classed as production and maintenance work.
Supervisory personnel will be allowed to work in an emergency situation when all appropriate
overtime lists have been exhausted.

Section 1.34, Call-outs.

A call-out shall mean a direction to an employee. given at his home or any place except
his place of employment or the immediate vicinity. to report for work at any time other than the
reporting time for the start of his regular assignment. Notification given to an employee that he
is needed for an interview or investigation. whether notification is given at his home. place of
cmployment or elsewhere. shall not be deemed a call-out.

Page -3-



An emplovee who is called out shall receive one (1) hour travel time at his straight
hourly rate for each such call-out.

An employee called out or directed to report for work before his regular shift will be
guaranteed at least three (3) hours of extra work at time and onc-half, unless such work cxtends
into the time of his regular shift in shich event time and one-half will be paid from the siarting
time until the time of his regular shift and the balance at his regular rate.

An employee called out or directed o report for work atter his regular shifi will be
guaranteed at least three (3) consecutive hours of extra work at time and one-half unless such
work immediately follows his regular shift in which event time and one-half will be paid for the
actual time engaged.

Section 1.45. Sub-Contracting.

The Kansas City lransportation Authority shall not contract out work historically
performed by members of the Bargaining Unit if contracting of such work would eliminate work
performed by the Bargaining Unit, Contracting ot such work will not result in layoft of
members in the Bargaining Unit while such contracting is in effect.

Maintenance work substantially covered by manufacturer or contractor warranties may
be performed by the supplier or contractor while such warrantics are in effect. Maintenance
work that exceeds the workload capability of the existing employces may be contracted out if
such contracting does not cause lay-off of employees of the Bargaining Unit.

Article TIT
Maintenanee Seniority Unit

Section 3.5, Extra Work.

(a) Completion of Piece of Work at End of Shift. An cmployee working on his
regularly assigned work day on an assignment of work at the end of his regular
shift. and that picce of work is to be continued on overtime that day. shall have
preference for such overtime over all other employees. Overtime worked [ this
event shall not affect the emplovee’s position in the rotation of extra work.

(b) Completion of Assignment on Davs Off. An employee working on any
assignment requiring one or more days to be completed. and to be continued on
that employee’s regular days off, shall have preference for such overtime. The
Overtime worked in this event shall not affect the emplovee’s position in the
rotation of extra work.

(c¢) Regular Day Off and Prior to Shift. Extra work. not assigned under provisions of
(a) or (b). will be offered on the basis of seniority and qualifications. and such work will
be oftered [irst to employees on their regularly assigned days off on their assigned work
shilt (where such work will amount to four (4) hours or more). Work of less than four
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(4) hours duration. prior 1o the start of a shift. will first. be offered to qualified
emplovees. within the job classification. scheduled to work on the shift. Such work will
be rotated insofur as reasonably practicable.

(d) Voluntary Extra Work Lists. Extra Work not filled in accordance with the above

procedure will be offered on the following basis:

1.

(9%)

The Authority will establish voluntary extra work lists (day and night).
There will be lists for vehicle Class A Mechanics. Bodymen. Air
Conditioning Mechanics. Serviceworkers. Mark-Out lostlers, Tacilities
Maintenance Mechanics. Tacilities Scrviceworker and Stockworkers.

Upon mutual agreement between J.abor and Management. the number of
lists may be changed. from time to time.

The overtime lists shall be posted at the main time clock area or in the
appropriatc work are and be brought up to date every day by 12 noon
(Saturday, Sunday and holidays excluded). ILists with name changes will
be posted the first day of the month.

An cmployee may have his name on the lists (within the appropriate
grouping) for which he is cligible. An employee’s status on one list will
have no bearing on his status on the other list.

Eligibility will be determined by the emplovec’s holding a job according
to the work groups referenced in Section 3.9 (a). The employee may only
be on lists included in the same work group and the employee must have
held the job to be eligible to work the extra work list.

Overtime of less than four (4) hours will not afteet an employcee’s position
in extra work rotation.

An employee may add to. or remove his name from the overtime list on
the first of each month only. The employee must submit his name to his
immediate Supervisor prior to the 25" of the proceeding month.  Any
names removed or added will be placed at the bottom of the list in
seniority order.

If an employee has been on dutry sixteen (16) consecutive hours he will
not be eligible for further work until his next regular shitt. Any employvee
who has been on duty sixteen (10) consecutive hours shall be excused. on
request. {from working any regular shift which begins within eight (8)
hours of the completion of sixteen (16) consecutive hours on duty.

Page -7-



7. If an employee is working the date and shilt an overtime assignment is
offered. he will be considered unavailable for the assignment and will
remain in regular rotation.

8. When called or asked to work overtime the emplovee will be told what job
vacancy he is to work.

() In the event that questions arise with regard to any portion of this Section, it is
agreed that the President of the Union. or his representative. and the General
Manager of the Authority. or his representative. will meet at the request of
either party to resolve such questions on a fair and equitable basis for all
concerned as soon as possible.

Union Position

The Union contends that the Authority (KCATA) violated the Agreement when it contracted out
work that should have been offcred to regular full-time maintenance employees as extra work in
the same manor as it had been offered to employees of the Facility Maintenance Department.
The Union asserts that when the Authority failed to ofter this work in connection with a special
project as extra work. it violated both Sections 1.45 and 3.5 of the Agreement.

The Union asserts that Scction 3.5 mandates that when “extra work™ or work performed on an
overtime basis that cannot be completed by employees of the Facilities Maintenance Department
must be otfered to other Maintenance employees who have signed up on the voluntary overtime
lists to perform the work on an overtime basis. The core of the Union’s argument is that when
Management failed to tollow the voluntary overtime lists and offer the employees on those lists
the “extra work™ or at least a portion of the work. the Authority violated the Agreement. It
claims that had management made this offer to work to employees on the voluntary overtime
lists. as it had made the offer to employees in the Facilities Maintenance Department. the
grievance would not have been filed. The Union further argues that there should be no argument
that the work contracted out was clearly “extra work™ within the meaning ol Section 3.5 and
Lurther that the work that has been performed “historically™ by bargaining unit members.

The Union contends that when the Authority failed. for whatever reason. to make the work
available to other employees on the voluntary overtime lists outside the Facilities Maintcnance
Department. it violated Article 3.5. It asks that those emplovecs who were on the voluntary
overtime lists who were not called and given the opportunity to perform this “extra work™ be
“made whole for the lost overtime opportunity. The Union contends that it was only after none
of those employees had aceepted the opportunity to perform this “extra work™ was the Authority
entitled to subcontract out the work claiming that the work “exceeded the workload capability of
the workforce.”

In addition. the Union further argues that the Authority’s failurc to cxhaust the voluntary
overtime lists contributed to the Authorities™ violation of Section 1.45. The Union asserts that

membets of the bargaining unit have historically performed the work that was contracted out.
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The Union asserts that the Section 1.45 provides that the Authority may only subcontract if .(1)
the work being subcontracted does not eliminate work performed by members of the bargaimng
unit: (2) the work being contracted out “excceds the workload capability of the cxisting
employees. and (3) the subcontracting out of work does not result in the lay off of any members
of the bargaining unily. The Union asserts that these conditions must be met before the
Authority can contract out work. The Union charges thal since the Authority contracted out
work it climinated work historically performed by members of the bargaining unit. The Union
asserts that a previous decision in the Route 33 & 33 Subcontracting Arbitration (Penfield 1995)
case (FMCS 95-05109) supports its areument that the work contracted out in that case in
constituted an elimination of work performed by bargaining unit member and was thus a
violation of the Agreement.

‘The Union acknowledges that it is should not be implied that all of the work that was contracted
out “exceeded the workload capability of the existing employecs.” Inasmuch. the Union
suggests that the Agreement should not be interpreted so narrowly or applied on such a strict
conscrvative basis that would cause the arbitrator to miss the intent of the Agrcement and
contends that the Agreemcnt bc considered broadly and on the it's entirety in order to
accomplish the aim of the Agreement. The Union suggests that Section 1.45 and 3.5 must be
read logether and applied in such a way as to give effect 1o both sections together. In addition,
the Union asserts that only after the Authority had exhausted all of the voluntary overtime lists,
could the Authority claim that the work being subcontracted ~exceeded the workload capability
of the existing employees in the workforce™.

The Union argues that Section 1.45 does not grant the Authority the latitude of contracting out
“whenever management determines, in its judgment. that it is appropriate to do so.” [t argues
that although management may have used its best judgement. the use of its best judgement does
not preclude the possibility that the use of “best judgement resulted in a contact violation. It
claims that the language of Scction 3.5 must be followed before contracting out work that has
previously been performed by members of the bargaining unit. The Union argues that the
Authority must also follow language of Section 1.12 wherein it must do so “in a manner that is
consistent with and not contrary to specific provisions of the Agreemcnt.” The Union also
contends that the Authority failed to meet with Union represcntatives prior to contracting out the
work and suggests that perhaps a meeting prior to the decision being made could have resolved
the issuc.

Lastly. the Union recognizes perhaps that had thc Authority exhausted the voluntary overtime
lists prescribed by Section 3.5. somc contracting out would have been required to complete the
project in a timely manner. 1t suggests that the Arbitration Board determine that the Authority
violated the Agreement when it contracted out some of the work and then rule that the Authority
did not violate the Agreement in contracting out “other “portions of the work. The Union in
conclusion asks that the Arbitrator determine that the Authority violated sections 1.43 and 3.5 of
the Agrecment and award a make whole remedy to emplovees who had signed the voluntary
overtime lists and who were not contacted for the extra work.
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Authority Position

The main thrust of KCATA’s ( Authority) argument is that the right to subcontract or contract
out work has been contractually reserved to management restricted only by Article 1.Section
1.45. The Authority points out that members of the bargaining unit perform all overtime work
on a voluntary basis and that no overtime work can be required. Management asserts that a
special project and effort were determined to be necessary. on short notice. 1o prepare tor and
ready the facilities for a special meeting being held in the facilities in approximately four (4)
weeks by a team of officials responsible for funding the organization. The Authority’s witness.
the Director of Plant Management, testificd that this special project etfort was the largest single
project ever undertaken on short notice and within a compressed period in his job experience.
Duc 1o the urgeney the work, the short time frame. and the circumstances. the Authority
determined a special effort was necessary due to the importance of the project. The witness
testified that following the meeting with his management in which he was advised of the project
requirements. he met with his staff to determine what critical steps would be required to be
completed to accomplish its project goals. He testified that he directed his staff to make an
assessment of the requirements of the project. and the work 10 be accomplished coupled with an
assessment of the capability of his staff to complete the assignment.

‘The Director of Plant Management testified that after learning of the special project. he
immediately adjusted the workload of the Facilities Maintenance personnel by deferring some
scheduled projeets. canceling less eritical projects and by offering overtime work assignments to
members of the Facilities Maintenance staff before and after regular shifts in order to start the
work on the project immediately. In addition, he testified that he did not follow the voluntary
overtime lists and offer overtime opportunities to employees on those lists.

Following the project work requirement assessment conducted by his staff. a decision was made
1o seek approval to subcontract part of the work because the KCATA employees did not have the
equipment nceessary. some of the skill sets neccssary. or time necessary to complete the entire
project requirement by the project deadline. Thus. Plant Management recommended that
KCATA personnel perform a major portion of the project requirements utilizing bargaining unit
personnel. In addition. management determined that outside contractors would be needed to
perform the work that bargaining unit personnel did not have the equipment. necessary skills. ar
time complete by the project deadline. He testified that. even with the use of contractors as a
supplement. the work was eventually completed just short of the project deadline time.

Management argues that nine (9) of the tasks of the project were contracted out. Six (6) of the
tasks were determined to require tools or skills not possessed by bargaining unit personnel and
three (3) of the project requirements went beyond the workload capability of the workforce in
the opinion of the Authority management. The six (6) functions never performed by bargaining
unit personnel included:

o Stripping and waxing floors utilizing high speed equipment
o Repairing the exterior of the building
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¢ Painting wallpaper

o Steam cleaning carpcts

o Steam cleaning work panels and furniture

« Cleaning and coloring tile grout utilizing special equipment not normally used by the
KCATA.

The Authority contends that the following three (3) tasks. which had been historically
performed by bargaining unit personnel. were contracted out because sufficient time did not
exist to accomplish the work with employees represented by the bargaining unit in the limited
time period. Those functions were:

¢ Replacing cove molding.
o Cleaning and paining HVAC diftusers. and
o Painting doors and doorframes.

The Authority argues that since the majority of the work contracted out and performed by
outside contractors was not work historically performed by members of the bargaining unit that
no contract violations occurred. The Authority further argues that since the remaining work that
had been historically performed by the bargaining unit members exceeded the workforce's
capability that no contract violation occurred.

The Authority acknowledges that KCATA personnel could have cleaned and painted the
diffusers. repainted the door and door frames and replaced the cove molding had satficient time
existed for those tasks to be accomplished internally by bargaining unit personnel. The
Authority also acknowledges that this type of work has historically been performed by KCATA
personnel. Tlowever. the Authority argues that the necessary time did not exist in the project to
complete those tasks with bargaining unit personnel and as such, it went beyond the workload
capabilities of the workforce.

The Authority asserts that during the period of November 7 through December 3. 2003 Facilities
Maintenancc personnel worked in excess of 930 hours of overtime and further argues that this.
fact standing alone. proves that the work of the project clearly exceeded the workload capability
of the workforce. The Authority further asserts that the Union is attempting to erase the contract
provisions that allow the Authority to contract out work that exceeds the capability of the
workforce and thus modify the Agreement. The Authority argues that the Union’s thrust by way
of this case is an attempt to limit the ability of the Authority to subcontract that was not intended
in the Agreement.

The Authority argues that Article 111, Section 3.5 is not related with contracting out and that
further that contracting out is addressed only in Article 1.Section 1.43. The Authority argucs
that the provisions of” Scction 3.5 govern KCATA's decisions only when overtime work to be
performed by bargaining unit members when jobs run over the regular shifts. vacancies occurred
due to absent employees or increased staffing is required because or regular or manageable
increases in workload. It further asserts that KCATA has followed the provisions of Section 3.5
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1o staff open assignments in those occasions. The Authority asserts that the voluntary lists for
November 4. 10. 14. and 22. (Joint Exhibit 5) and on December 2. 15. 28. (Joint Exhibit 6)
proves that KCATA is not ignoring the lists. The Authority references Elkouri & Elkouri’s
HOW ARBITRATION WORKS, 6™ ed.. 2003 at 469-470 which provides in part * unless
contrary fntention appears from the contract interpreted as a whole. or from relevant extrinsic

circumstances. more specific provisions should restrict the meaning of a general provision and
121 LA 90.

I'he Authority argues that Section 3.5 should not be interpreted to mean that all potential work
that will not be performed on a straight time basis. will be considered “cxtra work™ It argues
that Section3.5 address only work that will not be completed on a straight time basis by
bargaining unit personnel and how that work will be distributed. Tt furtber argues that only work
performed by members of the bargaining unit and not completed on an ~overtime” basis is “extra
work™ under the terms of Section 3.5. The Authority further contends that any and all work that
exceeds the workload capability of the existing workforce cannot simply be construed and
“extra” work.

Finally, the Authority contends that any conversations taking place between the Unions local
President and management following the dccision to utilize a subcontractor for the work in
question are not relevant and should have no influence on the question before the Arbitration
Board. It contends that the Union is simply raising the subject of the conversations to misdirect
the question of whether or not the Authority had the autbority to contract out the work in
question.

Discussion and Analysis
The singular question to be decided in this casc is:

* Did the Authority violate the terms of the Agreement in November and December.
2005 by subcontracting out certain work. If so. what is the appropriate remedy?”

The language of Article 1. Section 1.5 addresses subcontracting in a very clear manner. It reads:

“The Kansas City Area Transportation Authority shall not contract out work historically
performed by members of the Bargaining Unit it contracting out of such work would
eliminate work performed by the Bargaining Unit. Contracting of such work will not
result in lavoff of members of the Bargaining Unit while such contracting is in effect™.

Maintenance work substantially covered by manufacturers or contractor warranties may
be performed by the suppliers or contractor while such warranties are in effect.
Maintenance work that exceeds the workload capability of the existing employees may
be contracted out if such contracting does not cause lav-ofl" of emplovees of the
Bargaining Unit.” (Emphasis added)

The Union contends that when the work in question was contracted out. it “eliminated work
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performed by the Bargaining Unit” resulting in a coutract violation. The Lnion cites a previous
case concerning the Unicn and the Authority, FMCS 93-05, 109 (Penfield) which addressed
contracting out in which the arbitration panel ruled that the Authority had violated the
Agreement when it subcontracted certain bus routes. In that casc. the contracting out of the
work climinated work previously performed by members of the Bargaining Unit and appeared to
result in employees exercising their “bumping rights™ in order to displace cmployees with less
seniority eventually lcading a reduction of personnel through attrition.  The case was an
excellent reference and provided an extremely helpful analysis of the Agreement and
background of subcontracting history under the Agreement. ITowever. the facts of that case are
abundantly different from the facts of the instant case. As noted. in the referenced case. work
was eliminated and personnel eliminated. In the instant case. those circumstances do not exist.
The work remains and no positions were climinated. no one was laid-oft and no employee has
lost their job.

As noted in the Penticld case. the Union first raiscd the issue of subcontracting in October 1986.
Prior to that time the contract was silent of the issue. During that particular set of negotiations.
which were succinctly laid out in Penfield. proposals and counter proposals were exchanged
until the language that currently exists was included in that Agreement. The Board in the
Penticld casc also detailed the inclusion and exclusion of the word “reduce™ trom the language
proposed by the Union and suggested that KCATA was successful in having the word “reduce”
eliminated or deleted from the language of the Agreement. With that change in language
KCATA was left with the situation it was faced with in November 2005 in that the Authority
could not contract out work historically performed by bargaining unit members it such
contracting out of work would climinate work performed by members of the Bargaining Unit.
There was no question. as stipulated by the parties in the instant case. that some of the work
contracted out had been historically performed by members of the Bargaining Unit. KCATA's
management takes the position that inasmuch as no employees were laid off. there was no
contract violation. The Union pleads in its case that the work contracted out did not exceed the
workload capability of the workforce and, as such. should have been distributed in accordance
with Article 111, Section 3.5. Tt argues that since there is no definition of what “exceeds the
workload capability™ in the Agreement that no qualifier or limitation of the terms should be read
into the Agreement by the arbitrator. Tn addition. the Union asserts that il the parties had
intended to place a qualifier or limitation on the language. that the parties could have placed
those limits in the Agreement.

Those limitations or qualifiers are not included in the Agreement. Rather. the Agreement
provides management the responsibility of determining those the limits in Article 1. Section
1.12. Management Discipline whercin it provides in part:

(a) The Union recognizes that the management of the business. including the right
direct the workforce, to prescribe. effectuate and change service and work schedules

consistent with and not contrary to any specific provisions contained in this Agreecment”

This responsibility includes the right to determine when the work exceeds the workload
capability of the existing workforce. Of course that determination can be questioned by the
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Union. However. KCATA argues that since there is no limitation in the Agreement. one cannot
or should not be imposed by the arbitrator.

The Union argues that the work performed by the contractor should have been distributed in
accordance with Article 111. Section 3.5. Extra Work. Many agreements. in fact the majority of
labor agreements, contain definitions of key words in order to sct out the meaning of thosc
critical words. In this Agreement. the parties identified only three critical words in Article 1.
General Provisions. Section 1.2. However, the word “extra” was not among those highlighted
outlining the intent of the parties when relying on the word “extra”™

The use of a dictionary is not this arbitrator’s favored method of defining the meaning of words
included in any agreement. Agreements should bc drafted which have clear meaning to
management and the employecs. The agreements should not become “word craft™ documents in
which the parties are in disagreement merely over words. As an example. Webster’s Third New
International Dictionary. unabridged defincs the word “cextra™ as follows:

a) beyond or greater than what is due.

b) usual, expected. necessary, or essential
¢) something extra or additional

d) to a degree or extent beyond the usual

However. the language of the Agreement Article 111, Section 3.5, Extra Work reads in part:

(a) Completion of Piece of Work at cnd of Shift. An employee working a regularly
assigned workday on an assignment or work at the end ot his regular shift . and that picce
of work is to be continued on overtime “that day"( Emphasis added)

(b) Completion of Assigniment on Day ofl. An employee working on any assignment
requiring one or more days to be completed. and 1o be continued on that emplovee's
regularly days off shall have preference for such overtime. ( Emphasis added)

€ Regular Dav Off and Prior to Shift. Extra work. not assigned under the provisions of
(a) or (b). will be offered on the basis of senioritv and qualifications, and such work will
be offered first 1o employees on their regularly assigned days off on their assigned work
shift ( where such work will amount to four (4) hours or more). ( Emphasis added)

(d) Voluntary Extra Work Lists.  Extra work not filled in accordance with the above
procedure will be offered on the following basis: ( Emphasis added)

(e) In the event that questions arise with regard to any portion of this Scction. it is agreed
that the President of the Union. or his representative. and the General Manager of the
Authority. or his representative, will meet at the request of cither party to resolve such
questions on a fair and cquitable basis for all concerned as soon as possible.

Extra work as referenced in this Article simply refers to work that is current. regular and on-
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coing that cannot be completed on a regular hasis. It does not mention. infer or imply that “extra
work ™ is all possible or potential work that may be contemplated. completed or undertaken by
the Authority. The Union has been designated the exclusive representative of the members of
the bargaining unit. KCATA’s management and il is charged with distributing the work
normally performed by Bargaining Unit personnel in accordance with the Agreement. including
any subcontract limitations if they exist.

Much of the project work undertaken by the KCATA to complete the overall special project was
work. according to the Director of Plant Management. that either required special equipment not
existing in the Authority’s normal equipment supply, or required skills not used on a previous or
regular basis by employees of the Authority, The remaining worh. although undisputedly work
that could be completed by the Maintenance personnel of the Authority, was work that could not
be completed within the necessary time frame. in his best judgement. before the deadline for
project completion.

The union’s {rustration is perceivable when the KCATAs management provides overtime work
opportunities to some emplovees vet denies those same opportunities to fellow employecs on the
basis that management believes that the remaining workload requirements exceeds the workload
capability of the workforce. If the workload capability exceeds the capability of the workforce
does it exceed the capability of the entire workforce or just some of the workforce? The Union
has the right to question dccisions and judgement with which it does not agree. The Union
suggests that had the Authority chosen to involve the Union and met to the review the project
and attempt to resolve concerns. that perhaps th grievance could have been avoided. Of course.
the possibility to request a meeting was also availahle to the Union. Article 111, Section 3.5. (¢)
is equally applicable to both parties. flad a meeting been held. perhaps this grievance could
have been avoided. and some avenue followed 1o avoid the grievance. The arbitrator is limited
in his right to substitute his judgment for either party and impose his own particular brand of
industrial jurisprudence to resolve issucs. He is limited only to interpreting the facts of the case
and applying the terms of the Agreement. In this case, the arbitrator believes that the meeting
should have been held to simply inform the Union representative of the Authority’s plans.

The language of Article 1. Section 1.43 is clear. It provides the latitude to management to make
subcontracting decisions provided it makes those decisions in concert with and is consistent with
the Agreement it has with the Union that represents the Bargaining Unit personnel, It is a well
understood principle in arbitration that even when the contract is ambiguous. and the terms of
one provision conflicts with another term. that Arbitrators have generally followed the approach
that will lead to a reasonable result for the parties. Unless the contract limits management’s
right 1o subcontract. that right is reserved to management subject only to restrictions agreed to in
the Agreement.

It is clear that the decision to subcontract the work in this case has been questioned by the Union
as being unfair to the cmployces that were not given the same opportunity as other Bargaining
Unit members to perform work they considered to he “extra work™ and receive the compensation
associated with that cffort. IHowever, the arbitrator is limited to interpreting the terms of the
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Agreement and applying thosc terms to the question. He is constrained to the terms of the
Agreement just as the parties are themselves and the arbitrator is limited to the ~four corners™ of
the Agreement in determining if any contractual violation occurred. I am fully aware that denial
of this grievance. while required on contractual grounds. may not resolve in the question of
equity that has been inferred. My authority as arbitrator does not extend o a Solomon-type
solution to be imposed on the parties as a final and binding resolution. My authority is limited to
deciding whether the grievance has contractual merit. The ruling of the arbitrator is the it does
not for the following reasons:

. The majority of work subcontracted out was work that had not been historically
performed by bargaining unit members.

. The work that was subcontracted that had historically been performed by bargaining unit
members exceeded the workforce capability of the current workforce. and

. The subcontracting of work did not result in work being eliminated.

Award

On the basis ot the foregoing and the testimony. the grievance is denied.

vact /M 8y 21 220 W/M\

Gail P, Anderson. Neutral Arbitrator
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