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Tor the Employer: James R. Willard of Spencer, Fane, Britt &

Browne, L.L.P. For the Union: Scott A. Raisher of Jolley, Walsh,
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iurlev & Railsher, P.C.

-

ISSUK
Is the Authority's failure to pay "personalized" health
reimbursements to retirees uncder the age 0f €35 who walved ilnsurance

coverage 1in violation of the agresement? IZ sc, what is the

Seciion 1.4 Fast 2raccicss

A past praccice 1s an agresement sliher
oral or written, ¢ hancle & particular
Zactual situation 1n & gilven manner Inoorcer
for such past practice £o exist 1t must ze (1)
unequivecal; (2) clearly enunciaced anc acced
upon; (3) readily ascertainabls c¢cver &
reascnable period of time.

All past practice agreements LDetween the
parties that have not peen reduced tc writing
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ies shall pe considere

No past practices may be established
zfrar the execution of this concract unliess
reduced to writing at the <-ime cCcf the
establishment of the practice

:roup Insurance - Welfare
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3asic Health Insurance - Active Employees.

The Authority shall provide one or more
comprehensive hospital, medical and surgical
nealth plan(s) with coordinated benefits to

all employees 'upcn nhire, and theilr dependent
after one (1) vyear of service. Zffective
January 1, 2001, the authority shall provide

one or more comprehensive hospital, medical
and surgical health plan(s) with coordinated
penefits and dependent coverage to all full-
time employees upon ccmpletion c¢f  the
probationary perilod.

Lk b 2 o 4

3.

The authority's contribucticon for full-
me employees shall egqual eighty percent
0%) of the average of all plans at each
ievel 0f coverag (1.e., emplovee cnly,
employee and one dependent, a
Zmployee contributions, 1f any, mav e paid
through a tax sheltered wage reduction acccunt
o the extent permitted ty law, which account

a S

t

1S to be established as sccn as cracticzablis
z2fter the ratificaction ¢I Chlis Agresament
fFull-time emplovees whno =lsCo 2 walve
Author:icy otffersd insurance coveragse mav
r2guest reimbursement for the emplogeé CriLly
2t the Authcricyv's level c¢f ceniributicn. An
employee recelving insurance coverage LV 2
spouse, who is also emploved pv the Authoricy,
w11l not be eligible Zor reimpursement.
Zmplovees who wish Co purchase medical
insurance outside the Authority, C©r who 1ive
outside the covered area, and Wi can saow
oroof c¢f purchase, may o ole for
reimpursement up to cthe 1 cf the
authority's level of contributicn In the

)



avent the outside premium 1s less than the
Authority's level of ccverage, the Authority
~111 cnly pay the amount required tc purchase
coverzace In no avent shall cthe Authority
contributicn exceed the actual premium.
Xk kX
e. Hospital and Medical Benefits for Retired Emplovess.

(1) Pensioners who have retired prior to
ge sixty-five (65) shall be entitled to
amily or individual coverage under the same
2rms as active employees. The authority
hall pay.ninety percent (90%) of the premium
or the pensioner's own coverage uncil the
ensioner has reached age sixty-five (65).

RO T W7 I G o VOV

(2) Upon attainment of age sixty-five
or Dbecoming eligible <for Medicare
fits, the Authority shall pay twenty-one
dollars and fifty cents ($21.350) for Medicare
8. Employees shall be required to apply for
Medicare benefits when first eligible,
ragardless of age.

CONTENTIONS QF UNION

z. The Union submits that the Authority's intended refusal

to pav monthly "personalized" health reimbursement payments to

thcse rstirees under the age of 65 who walve health insurance
ccverage 1s a clear violaction of the agresement.

Iz The Union pelieves <Chat :cthe clear and unamblgucus
~anguage oI Sections 1.22(Z) and 1.22{s) (1)} wken =read ctogether
orcvicZe that retlrees whc elact o walve Autihoritv-oifsred
Lnsurance, like cother "active emplovees" are asnticled o receive

(O]



TII. The undisputed evidence confirms a clear, continucus and

consiscent practice for well cver six years during which the

CONTENTIONS QF AUTHQRITY

cannot stcand
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that is not based on the legitimate interpreta
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contract language and creating a right DV Dpractic
prohibited by Section 1.4 of the contracct.

II. The Authority is not requlred tO pav the rstiree's who
are under the age of 65 '"personalized" nhezlth reimbursement under

the contract.

FACTS
The parties agree that the essential facts ars aot rezllyv in
dispute. Robert Rcach, the Union's Financial Secretarv Treasurer,

explained relevant aspects cf the annual enrclliment process and

reviewed Authority documents coniirming  Tast relmbursement
vaymencs 1S Testimony was nelther Jisgutad, challenced norT
contracdicosd bv the Authoricy 1o any rasgec:t

Rcach testified that the Authoricy's annual cren enrcllment

—~ -7 7 - al~ = - ~ = ~ N Rt o T - -
genera.lv tCzakes place in Septempber cr CcIickher every vear 2T s
CUring cone enroliment process that &ll Autnoriiy emplcvees,



and nave it approved by the HR Department. The form specificallv

-I must show proof of
e ca

other medical coverage
ve the full ]

h amount;

p--

-I will receive a monthly cash reimbursement
at the lowest contribution of "employee only"
coverage paid by the Authority;

In addition, the form provides for the emplovee's signature, the

spouse's signature and, wmost important, approval by the HR

(@]

eparcment .
Once completed, the waiver forms are reviewed and approved by
HR 1f the employee cr retiree is eligible to receive reimbursement.
Based upon his knowledge and experience, Rcach testified that those
retirees currently receiving the perscnalized health payments would

have Ceen recguirad to complete the waivar form and be approved Dy

As Rcach explained, the personalized nealth gavments raceived
Zv those 2ligible retirees are included in the gensicn checks that
they recslve Roach icdentifisd the Jocuments thiat are greparad
svar, mcnth 2y the Auchoriczy in ccnnecIlicn wich Che pavment of the
TICNIN_/ r2mbursemenc These documents, ATU Zxiizzits 2 through 7,
ceniirm, Withoul guestion, that gerscnalized healch pavments have

rlv and continucusly made o those eligible retirses
since at least 1898. More importantly, the documents confirm that,

since at least 1998, these monthly vavments have Dbeen either
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Dirsctor's benalf ATU Ex. 4 reflects that Ms. Porter hersel:l

auchorizaed and approved payment since at leasc July 2000.

There are currently Six retirees receiving perscnalized health
reimbursement payments Mr. Hildrsn Canady has been receiving
these payments since March 1995. The current raimbursement payvment

is $188.28. This amount represen:ts tie Authority's level of

o\°

contribution for retirees (90%) as set out in Section 1.22(e) (1).
3ased upon the documents submitted, it appears that there nhas been,
over the vears, between six and ten retirees annually receiving
reimbursement pavments. As Mr. Roach cestified, the reimbursementc
payments represent a significant porticn c¢I the total monthly
retirement benefit received by these retirees, cften averaging

petween 22% and 39% of the menthly benefit receivac.

Ms. Fern Xonler, the Authority's Deputv Ceneral Manager,

testifisd that there are currently six recirees uncder the age of

[0)Y



Xonler "suspected" that he was not rsceiving the personalized
nez2lth reimbursement pecause he was not eligible for it. As she

tv, will not be eligible for reimpursement”. As Ms. Kcnler
explained, because Barker's wife was employed and covered Dby the
authority he would not have ©Dbeen eligible tc receive
reimbursement. It 1is, interesting tc note that, with respect to
Barker, Ms. Xohler apparently had litcle difficulty in applying to

him the restrictions set out in Section 1.22(b) that would preclude

nim from receiving reilmbursemernt.

CONCLUSION

v
e

e arbitrator first will address the several varagraphs set
cut 1in Section 1.22. ipn attempting to determine what the

Authoricv's obligation was insofar as payments to be made oo

Lhe everace of 2ll plang ag 2acnh ievel ¢l Coverzgs (1.2 emplovese
Cniv, =mpicvee and one dependent, and familwv) ",

Dreeping down to 1.22(e) we f£1nd that pensicners wio nave
rerired DrigQr tg adge 65 shall be entigiad o familv or individual
coverage under the same terms as acgtive emplovess. The AuthQrity

o\@

shall pav %0% of the premium £or the pensiconer's own coverage until

)
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Auchoritv's cbligation to the early rstiree 1s the same as that of

1 3 ) Rs 13 - S =
an acrcive emplavee, except the Autnority shail pay S0% of the
premium. Currently, six retirees are rsCelvVing perscnallized health

reimbursement payments which amount ¢ $188.28 a mcenth and
represents the Authority's level of contribution for retirees (30%)
as set ocut in Section 1.22(e) (1).

Clearlv, 1in the contract there is not language that directs
the Authority to pay cash in lieu of ixasurance. Eowever, as we

follow the facts, we find that the Authceritcy developed a pattern

for some reason of making payments. These payments nave been paid
ince March 1995. Apparently the Authority's person in charge of
making these payments took it upon himself or herself to make the

1zed health reimbursement and -he arbltrator would assume

bt

perscna
that this was a matter of interpretation that the emplovee made.

It went unnoticed for six vears and ncw Che Authorizv 1s attempiin

o

TQ correc:t the situation.

languags, 1T sCztes in parc
" - 3 - _~ - - —_- o~ o~ —_
) In crder I0r SucChh Dast Draciice Lo
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£X1sC, 1t must pe (1) unequrwvecal; (Z) clearly
gnuncraced and aczed upen; and (3} reac:ily
- W - -~ = ~ o~ =
ascerTainaple Qver & reasconabrs tericd ot
—ime "
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TUrTner, 2ast practices must e reducsed o writing af the time of



situation that has existed for some six vears and the parc

eriod of time. The failure of the Auth
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ority to

cbject or raise the question of making the payments &as being

contrary to the cont:racr would appear to show that it acquil
the practice. The contract language as to the meched of

lesced to

pavment

does not appear to be ambilguous, but through the action of the

parcies, thev have 1in effsct modified the agreementc

praccice. The arbitrator Erwin Dean 1in Associated
Systems, 86 LA 761, 765 (1985), found that language in the
was amblguous and said:

"Whers the oarcie
chrough 2 consi SCEP

ement have,
linc ove* an
icular
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that zZhe
dicia of

an intent ¢ amend the written provisions of the agresement.

lng courts alsc are sometimes gersuaded to force an award

tnat gives effect to a practice that is contrary to unambiguous



express terms of the agreement may neverchelsss pe wvalid 1 1T IS
cremised upon reliaple svidence oI the partiss' inctent. How
Arbicracion Works, Elkouri 4cth E Sug °C. 1t 7

The other side of the coin with refsrence to the Authority's
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cetermination with the agency. It was mere happenstance. That is,

a method that was developed without desicn or deliperation.
This 1s & case in which the retired emplovees 1nvo

consistently received the cash paymencs, have rslied upcen them, and

3 -

oropably assumed that the Authoritv was aware of what it was doing.

This was a unilateral move Dby the A ner than the
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gractice not Dbeing reduced to writing, 1t wmissed all of the

prereculisites of the contract language. The Authoricy nas ceclared

1T wlll aCcrass this Zissue in Novemger with Che agency with the

intenticn ¢f not continuing tO make the cash gavments, despice
vnatsver the decisicn 1s In thls case. Again, the ccntrac:
languace s pvrobably ot ambilgucus. Howewver, 3zDsent The Tasc
Tractics relinc recduced O WILILNG, Iihe IWC TE&IIles CLViICusL:

CNOUSNT TNat meking the cash payments was withln the purview c¢i che
COnmIrYaCI Or management's doscreticn The arfictrazcocr fzels fhat
under this set of facts that ecuity shcould oTrevall and the
emclcyvess should nct be punished Zor a practics that has peen 1n

existence for six years.



DECISION

The grisvance Ziled bv the Unicn 15 suscained
/’7
T J 3 = N Atram ~ 0
CATED THIS < cav of November, 2002

DATED 2002

1

23]

or the Authority

CATED 2002

3%



